
The UnSAFE Short Sale:  
Potential Ramifications of the SAFE Act 

on REALTOR® Conduct in Short Sale Transactions 
 
 NHAR has been closely monitoring and analyzing the potential implications of 
the Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (the “SAFE Act”) 
in short sale transactions. Although there is still an unfortunate lack of interpretive 
authority for this newly-adopted statute, it is clear that there are certain types of conduct 
that a REALTOR could engage in while representing a client in a short sale that would 
result in an inadvertent breach of the SAFE Act. Therefore, given that such a breach 
could result in significant penalties (including a monetary penalty of up to $25,000 for 
each violation), NHAR has prepared this bulletin in an effort to give members a brief 
overview of law applicable in this realm.       
 
 The SAFE Act was adopted by the United States Congress as part of the Housing 
and Economic Recovery Act of 2008. In essence, the SAFE Act required all states to 
ensure that they had a mortgage loan broker and originator licensing system that met 
certain minimum standards in place by August 1, 2009. A state that failed to adopt such a 
compliant system would have its regulatory authority taken over by the United States 
Department of Housing and Urban Development. Accordingly, on July 31, 2009, the 
New Hampshire statute governing the licensing of real estate mortgage brokers, bankers 
and originators, RSA 397-A, was substantially amended to bring New Hampshire’s 
licensing practices into compliance with the SAFE Act.   
 
 As codified, the New Hampshire version of the SAFE Act generally requires 
licensure of persons that make, broker or originate “mortgage loans secured by real 
property located in the state of New Hampshire, which is or shall be occupied in whole or 
in part as a place of residence by the borrower and which consists of not more than 4 
living units.”1 Although one might not think that this definition could conceivably apply 
to REALTORS, mortgage “originator” is defined broadly as including, among other 
things, any person who, for direct or indirect compensation or gain, “takes a mortgage 
application,” “offers, negotiates, solicits, arranges, or finds a mortgage loan,” or even 
merely “assists a consumer in obtaining or applying to obtain a mortgage loan.”2 A 
person can therefore be deemed a mortgage loan originator, and thus be subject to the 
licensure requirement, if they, among other things, assist a consumer in negotiating a 
mortgage loan, collect information to assist a consumer in applying for a mortgage loan, 
or takes a mortgage application by receiving or recording a consumer’s information “in 
any form for use in a credit decision.”3   
 
 At the same time, however, a person will not be deemed an originator if they 
perform ”real estate brokerage activities,” are licensed or registered in accordance with 
applicable state law to perform such activities, and do not receive compensation from an 

                                                 
1  RSA 397-A:3, I.     
2  RSA 397-A:1, XVII.   
3  RSA 397-A:1, XVII.   



originator or mortgage broker or banker in connection with a mortgage.4 Real estate 
brokerage activities include, but are not necessarily limited to, the following:   
 
 1.) Acting as a real estate agent or real estate broker for a buyer, seller, lessor, or 
 lessee of real property;  
 
 2.) Bringing together parties interested in the sale, purchase, lease, rental, or 
 exchange of real property;  
 
 3.) Negotiating, on behalf of any party, any portion of a contract relating to the 
 sale, purchase, lease rental, or exchange of real property other than in connection 
 with providing financing with respect to any such transaction;  
 
 4.) Engaging in any activity for which a person engaged in the activity is required 
 to be registered or licensed as a real estate agent or real estate broker under any 
 applicable law; and  
 
 5.) Offering to engage in any of the following capacities.5   
 
 It is important to note once again that there has been little official guidance 
provided by New Hampshire state agencies on the precise bounds of the SAFE Act. 
Nevertheless, based upon the broadly worded statutory language, REALTORS must be 
careful when handling short sale transactions to not negotiate with the lender on the 
property owner’s behalf. NHAR does not believe the statute would prohibit a REALTOR 
from acting as a mere conduit for information between the property owner and the lender. 
Even so, REALTORS should be cautious to not complete any forms on behalf of the 
client lest they be interpreted as having “taken a mortgage application.” Ultimately, it is 
recommended that NHAR members err on the side of caution in handling short sales until 
such time as more formal guidance is provided, particularly given the extremely 
aggressive approach that the New Hampshire Banking Department has adopted in 
enforcing the SAFE Act up until this point.     
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